IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED, CIVIL NO. $X-16-CV-429
Plaintiff,
ACTION FOR DAMAGES
VS.
BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED
SCOTIABANK,
Defendant.

DEFENDANT BANK OF NOVA SCOTIA’S MOTION TO DISMISS AND
MOTION TO STRIKE

COMES NOW the Defendant, BANK OF NOVA SCOTIA (BNS) by and through its
undersigned attorneys, Nichols, Newman, Logan, Grey & Lockwood, P.C., Charles E.
Lockwood, Esq. and moves to dismiss the Plaintiff’s Complaint in this matter and to strike the
Plaintiff” demand for a jury trial in this matter. In support of its Motion, BNS states as follows:

FACTS AND PROCEDURAL HISTORY

1. The Plaintiff, an officer and stockholder of Plessen Enterprises, Inc. (Plessen),
applied to BNS to be a check signer on the account of Plessen at BNS which ends -
012, and Plaintiff did, in fact, become a check signer for Plessen prior to 2013.
(Complaint at 5-11.)

2. Plessen is owned jointly by various members of the Yusuf and Hamed families.
(Complaint at 5.) Consequently, Plessen’s accounts list various members of both
families, who are also officers and/or representatives of Plessen, as check signers on

Plessen’s account ending -012. (See, IGF dated 4-5-10, attached hereto as Exhibit A.)
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3. When he applied to be a check signer for Plessen, the Plaintiff agreed to the following
provision, contained in BNS’ “Information Gathering Form — Account For A Private
Corporate Entity” (IGF):

Disclosure of information:

While the Bank is committed to protect the privacy and security of the
information provided, it may be necessary to disclose information:

e In response to credit enquiries from qualified legal financial
institutions (usually with respect to the customer's application at
said financial institution);

e If the Bank in its discretion reasonably deems such disclosure
necessary or desirable in furtherance of the customer's business;

e Pursuant to legal process or subpoena served on the bank, and
If disclosure is reasonably necessary to protect the Bank's interests
(the bank will usually notify the customer where permissible under
the applicable legal process)

The Customer hereby consents to and authorizes such disclosure, and the
Bank shall not become liable by reason of the giving of any such

information or of its being inaccurate or incomplete.

(See, IGF dated 4-5-10, emphasis added, attached hereto as Exhibit A; see also,
IGF, undated, attached hereto as Exhibit B.)

4. During the life of Plessen’s account ending -012, which continues-to exist, the
Plaintiff repeatedly agreed to the same provisions in successive IGF’s. (See e.g., IGF,
undated, attached hereto as Exhibit B.)

5. The Plaintiff also agreed to the same provision regarding all accounts he
maintained/was associated with at BNS in his Agreement RE Operation Of Account
(also referred to herein as the Account Agreement) when he opened a joint account
with his brother, Mufeed Hamed. (See, Agreement RE Operation Of Account dated

July 13, 1999, attached hereto as Exhibit C.) That account ended number -811.
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Plaintiff signed an identical Agreement for the Plessen account ending -012. (See,
Agreement RE Operation Of Account dated October 27, 2005, attached hereto as
Exhibit D.) The Account Agreements provided for the same waiver of liability for
BNS dissemination of account information as the IGF, and contained a waiver of jury
trial!, all of which are applicable to all accounts held-by or associated with the

Plaintiff at BNS. (/d.)

. Prior to March, 2013, members of the Yusuf and Hamed families became embroiled

in a dispute? regarding the movement of funds in the bank accounts involved with the
operation of their Plaza supermarkets. (Complaint at 16-20; see also, Affidavit of
Bakir Hussein, attached hereto as Exhibit E.) The Plaza supermarkets and the real
estate they occupy are controlled and handled by the intertwined United and Plessen
entities.

As a result of said disputes, Plaintiff and his brother removed $460,000.00 from the
Plessen account ending -012 by writing a check to Plaintiff, which Plaintiff then
deposited in his personal account ending -811. Consequently, members of the Yusuf
family made a police report of embezzlement and/or theft against Plaintiff and
Mufeed Hamed to the Virgin Islands Police Department (VIPD). Among others,
Detective Mark Corneiro investigated the Yusufs’ report. (Complaint at 26.) The
Yusufs told Det. Corneiro that Plaintiff and his brother had removed $460,000.00

from the Plessen account ending -012 and placed it into their personal BNS account

! All set forth below.
2In fact, several related disputes exist and are ongoing between the 2 factions in the VI Superior Court.
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10.

11.

12.

13.

ending -811. (Complaint at 25; see also, Complaint Exhibit 3; see also, Det.
Corneiro’s Report and Statement Of Maher Yusuf, attached hereto as Exhibit F.)
During his investigation of the Yusufs’ report, Det. Corneiro made inquiries to BNS
and others regarding the documents related to the relevant BNS accounts and
subpoenaed documents from those accounts from BNS. (Complaint at 26 and Exhibit
3.) Specifically, the Atty. General issued a subpoena duces tecum (SDT) to BNS on
May 20, 2013, returnable by June 4, 2013, for the account documents pertaining to
account -012. (See, SDT, attached hereto as Exhibit G.)

BNS lawfully cooperated with law enforcement requests concerning Det. Corneiro’s
investigation and subpoenas. (Complaint at 27 and Exhibit 3.)

Det. Corneiro ultimately applied for and received a warrant for the arrest of Plaintiff
and his brother. (Complaint Exhibit 3.)

The V.I. Atty. General made the decision to prosecute the Plaintiff and his brother
based on Det. Corneiro’s investigation in SX-15-CR-352/353. (Complaint Exhibit 3.)
The information in said prosecution was filed on November 20, 2015. (1d.)

Several months after said prosecution was initiated, the Atty. General elected to
dismiss it without prejudice.

The Plaintiff now alleges that BNS is somehow liable for his arrest and prosecution.

(See generally, Complaint.)
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POINTS AND AUTHORITIES AND ARGUMENT

SUMMARY JUDGMENT STANDARD

A motion for dismissal under Rule 12(b)(6) which incorporates matters outside the
pleadings should be treated as a motion for summary judgment. (Fed.R.Civ.Pro. 12(d); see also,
Super. Ct. R. 7, making the federal rules applicable to actions in the V.I. Superior Court, where
not inconsistent with Superior Court rules.)

Reviewing courts have explained that:

[slJummary judgment shall be granted if “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue respecting any material fact and that the moving party is entitled
to a judgment as a matter of law.” FED. R. CIV. P. 56(c); see also Sharpe v. West Indian
Co., 118 F.Supp.2d 646, 648 (D.Vi.2000). The nonmoving party may not rest on mere
allegations or denials, but must establish by specific facts that there is a genuine issue for
trial from which a reasonable juror could find for the nonmovant. See Saldana v. Kmart
Corp., 42 V.1. 358, 360-61, 84 F.Supp.2d 629, 631-32 (D.Vi.1999), aff'd in part and rev'd
in part, 260 F.3d 228 (3d Cir.2001). Only evidence admissible at trial shall be considered
and the Court must draw all reasonable inferences therefrom in favor of the nonmovant.

(Rajbahadoorsingh v. Chase Manhattan Bank, NA.,168 F.Supp.2d 496, 500 (D.V.L
2001).)

L
ALL OF THE PLAINTFF’S CLAIMS MUST BE DISMISSED BECAUSE THEY
HAVE BEEN WAIVED

The Plaintiff expressly waived the claims he is now making against BNS when he
submitted his various IGFs on multiple occasions and signed his Account Agreements. No
genuine issue of material fact exists when it is shown that a plaintiff contractually waived
liability on the part of a named defendant. (See e.g., Prudential Insurance Co. of America, Inc.

v. Bentley, 2011WL4758708 (D.V.1. 2011); Oran v. Fair Wind Sailing, Inc., 2009W14349321
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(D.V.I. 2009); Piche’ v. Stockdale Holdings, LLC, 2009WL799659 (D.V.L. 2009); Booth v.
Bowen, 2007WL3124687 (D.V.1. 2007).) As another Judge of this Court has explained:

[a] signed waiver amounts to an exculpatory agreement and a court must examine the
agreement's language to determine if it is enforceable. See generally, Khan v. Soleimani,
2002 WL 31573607 (D.V.1. App. 2002). An exculpatory agreement will be enforceable "if
the language is sufficiently broad and unambiguous." Joseph v. Church of God (Holiness)
Acad., 47 V 1. 419, 426 (Super. Ct. 2006), quoting Eastern Airlines v. Ins. Co. of N. Am., 758
F.2d 132,134 (3d Cir.1985). A contract is ambiguous "if it is reasonably susceptible of
different constructions and capable of being understood in more than one sense." Church
Mut. Ins. Co. v. Palmer Constr. Co., 153 Fed.Appx. 805, 808 (3d Cir. 2005).

There is no specific language needed for a party to waive its rights to pursue legal remedies
against another party. Courts have held that when an agreement states that the undersigned
will hold a defendant harmless "from any claim or lawsuit... that phrase clearly and
unambiguously indemnifies the [d]efendant." Booth v. Bowen, 2008 WL 220067, at *2
(D.V.1. 2008).

(Chitolie v. Bank of Nova Scotia, et al, SX-12-CV-323 (V.1 Super. 2013).)
The IGFs which Plaintff repeatedly completed and signed contain the Plaintiff’s express
warranty that:
Disclosure of information:

While the Bank is committed to protect the privacy and security of the
information provided, it may be necessary to
disclose information:

e In response to credit enquiries from qualified legal financial
institutions (usually with respect to the customer's application at
said financial institution);

e If the Bank in its discretion reasonably deems such disclosure
necessary or desirable in furtherance of the customer's business;

e Pursuant to legal process or subpoena served on the bank, and
If disclosure is reasonably necessary to protect the Bank's interests
(the bank will usually notify the customer where permissible under
the applicable legal process)

The Customer hereby consents to and authorizes such disclosure, and the
Bank shall not become liable by reason of the giving of any such
information or of its being inaccurate or incomplete.
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The Plaintiff released BNS from liability for disclosure of his information on more than
one occasion. The same release is contained in the multiple IGF’s which the Plaintiff signed, as
well as his Account Agreements. (See, Exhibits A, B, C & D, attached hereto.) In addition, the
Plaintiff agreed in his Account Agreement that:

THE UNDERSIGNED (the “Customer”™) for valuable consideration hereby agrees with

THE BANK OF NOVA SCOTIA (the “Bank”™) that the operation of each account which

the Customer now or hereafter has with the Bank at any branch or office of the Bank and

the carrying on of other banking business by the Customer with the Bank at any branch or
office shall be subject to the following terms and conditions:

(See, Account Agreement dated July 13, 1999, attached hereto as Exhibit C; see also,
Account Agreement dated October 27, 2005, attached hereto as Exhibit D.)

Again, the Account Agreement goes on to state the same release language as the IGF
(quoted above) as well as to provide a jury waiver (discussed further below).

The Plaintiff’s waivers/releases expressly provide that BNS shall not be liable even if the
information disclosed by BNS is “inaccurate or incomplete.” Nor does the Plaintiff dispute that
the information was released to law enforcement as part of an ongoing criminal investigation.
(See e.g., Complaint at 26, “The criminal case was assigned to a police investigator, Sargent
[sic] Mark A. Corneiro, who caused a subpoena to be issued to Scotia bank for Plessen's bank
account records.”)

For all of these reasons, the Plaintiffs” Complaint must be dismissed because the Plaintiff
has failed to state a claim against BNS upon which relief can be granted and no genuine issue of

material fact remains in dispute regarding the Plaintiff’s claims by virtue of his mulitiple

releases/waivers.
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II.
THE PLAINTIFF’S CLAIMS MUST BE DISMISSED BECAUSE THE
PLAINTIFFS’ PLEADINGS ARE INSUFFICIENT TO STATE CLAIMS UPON WHICH
RELIEF MAY BE GRANTED

The Plaintiff’s claim of intentional misrepresentation fails to state a plausible claim. A
plaintiff’s complaint must state sufficient facts to make the plaintiff’s claims plausible, as
opposed to merely stating a claim and demanding damages. (4shcroft v. Igbal, 129 S.Ct. 1937,

1961 (2009).) As the Igbal Court explained:

[ulnder Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and
plain statement of the claim showing that the pleader is entitled to relief.” As the Court
held in Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929, the pleading standard
Rule 8 announces does not require “detailed factual allegations,” but it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusation. Id., at 555, 127
S.Ct. 1955 (citing Papasan v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932, 92 L.Ed.2d 209
(1986)). A pleading that offers “labels and conclusions” or “a formulaic recitation of the
elements of a cause of action will not do.” 550 U.S., at 555, 127 S.Ct. 1955. Nor does a
complaint suffice if it tenders “naked assertion[s]” devoid of “further factual
enhancement.” Id., at 557, 127 S.Ct. 1955.

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to “state a claim to relief that is plausible on its face.” Id., at 570, 127
S.Ct. 1955. A claim has facial plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged. Id., at 556, 127 S.Ct. 1955. The plausibility standard is not akin to a
“probability requirement,” but it asks for more than a sheer possibility that a defendant
has acted unlawfully. Ibid. Where a complaint pleads facts that are “merely consistent
with” a defendant's liability, it “stops short of the line between possibility and plausibility
of ‘entitlement to relief.” ” Id., at 557, 127 S.Ct. 1955 (brackets omitted).

Two working principles underlie our decision in Twombly. First, the tenet that a court
must accept as true all of the allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice. /d., at 555, 127 S.Ct. 1955 (Although for the
purposes of a motion to dismiss we must take all of the factual allegations in the
complaint as true, we “are not bound to accept as true a legal conclusion couched as a
factual allegation” (internal quotation marks omitted)). Rule 8 marks a notable and
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generous departure from the hyper-technical, code-pleading regime of a prior era, but it
does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions. Second, only a complaint that states a plausible claim for relief survives a
motion to dismiss. /d., at 556, 127 S.Ct. 1955. Determining whether a complaint states a
plausible claim for relief will, as the Court of Appeals observed, be a context-specific
task that requires the reviewing court to draw on its judicial experience and common
sense. 490 F.3d, at 157-158. But where the well-pleaded facts do not permit the court to
infer more than the mere possibility of misconduct, the complaint has alleged-but it has
not “show[n]”-“that the pleader is entitled to relief.” Fed. Rule Civ. Proc. 8(a)(2).

In keeping with these principles a court considering a motion to dismiss can choose to
begin by identifying pleadings that, because they are no more than conclusions, are not
entitled to the assumption of truth. While legal conclusions can provide the framework of
a complaint, they must be supported by factual allegations. When there are well-pleaded
factual allegations, a court should assume their veracity and then determine whether they
plausibly give rise to an entitlement to relief.

(Igbal, 129 S.Ct. at 1949 -1950.)

As discussed below, none of the Plaintiffs’ claims present anything more than the
unadorned “the defendant unlawfully harmed me” type of accusations which are prohibited
under the Igbal/Twombly standard. (Igbal, 129 S.Ct. at 1949; citing, Bell Atlantic v. Twombly,

127 S.Ct. 1955, 1965 (2007).)

A. The Plaintiffs Has Failed To Plead Facts Sufficient To State A Claim For
Intentional Misrepresentation.

The Plaintiff’s claim lacks facts sufficient to state a plausible claim of intentional
misrepresentation. The Plaintiff has failed to state credible facts about his allegations that BNS
engaged in intentional misrepresentation by responding to a law enforcement subpoena in a

criminal investigation.



Waleed Hamed v. Bank of Nova Scotia
BANK OF NOVA SCOTIA’S MOTION TO DISMISS AND MOTION TO STRIKE - SX-16-CV 429
Page 10

The heightened pleading standards applicable to fraud also apply to claims for intentional
misrepresentation. (Ringo v. Southland Gaming, 2010WL7746074 *4 (V.1. Super. 2010).) Those
heightened standards are set forth in FRCP 9 which provides, in relevant part:

(b)  Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party

must state with particularity the circumstances constituting fraud or mistake.
Malice, intent, knowledge, and other conditions of a person's mind may be alleged

generally.

® Time and Place. An allegation of time or place is material when testing
the sufficiency of a pleading.

The heightened pleading standards of Rule 9 are based on fairness. (Seville Indus.
Machinery Corp. v. Southmost Machinery Corp., 742 F.2d 786, 790 -792 (3d Cir. 1984).) As the
Seville court explained:

Rule 9(b) requires plaintiffs to plead with particularity the “circumstances” of the
alleged fraud in order to place the defendants on notice of the precise misconduct
with which they are charged, and to safeguard defendants against spurious
charges of immoral and fraudulent behavior.

{d.)

The Plaintiff has failed to adequately plead intentional misrepresentation. A significant
portion of Plaintiff’s allegations are that BNS omitted certain information from its response to
law enforcement subpoenas. Thus, an omission cannot qualify as “a specific false representation
of material fact.” With regard to affirmative representations, the Plaintiff alleges that BNS
inserted false information into its records regarding the Plaintiff, which BNS then provided
pursuant to law enforcement subpoenas. Plaintiff alleges that the misrepresented information is
the fact that 2 signers were required on all checks, 1 from the Yusuf family and 1 from the
Hamed family. (Complaint at 54-55.) Yet the Plaintiff himself admits that the Hamed and Yusuf

families had an agreement requiring 1 representative from the Hamed family and 1
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representative from the Yusuf family sign all Plessen checks. (See, Affidavit of Plaintiff Waleed
Hamed, attached hereto as Exhibit H.) Tellingly, Plaintiff also fails to note that just before BNS
released its records’ pursuant to subpoena, in civil litigation involving the same parties
(Defendant, his brother, and the Yusufs), a separate Judge of this Court had recently issued an
order that a representative of each family must sign each check for disbursement of corporate
funds. (See, Opinion of Judge Brady in SX-12-CV-370, Order dated April 25, 2013, p.1, attached
hereto as Exhibit 1.) The Order required 2 signers for checks written on any “supermarket
operating accounts”. (/d.) The Plaintiff’s Exhibit 3 (portion which is the Affidavit of the
investigating Detective, Mark Corneiro) indicates that, on May 17, 2013 Maher Yusuf reported
the signature cards to the account ending -012 had been updated, as would be required by
consistent with this Order* and the preexisting agreement of the parties. (Comneiro Affidavit at
3(c); see also, Affidavit of Plaintiff Waleed Hamed, attached hereto as Exhibit H.) Thus, the
information which BNS released, pursuant to criminal subpoena, concerning the requirement of
2 signers on each check, was consistent with the Hamed/Yusuf agreement, as well as a prior
Court Order, and Maher Yusuf’s report of an update to the signature card to reflect 2 signers is
likewise consistent with the same agreement and Court Order. Just after Maher Yusuf’s report,
Det. Corneiro requested BNS’ account documents, which the Plaintiff now alleges was a

misrepresentation and defamatory, based on the reflection of the 2 signer requirement. The

3 It is important to note that the relevant time for the purpose of all of Plaintiff’s claims against BNS is the release of
BNS’ records pursuant to subpoena. At that time, BNS was required to release all documents in the account file.
Thus, although the Plaintiff wrote/cashed his checks in March, 2013, before Judge Brady’s Order requiring 2
signers, Det. Corneiro’s investigation did not begin until May 17, 2013, and the Yusufs specifically indicated that
they had already updated the signature cards on the account ending -012. Therefore, when BNS released its records
to Det. Corneiro, Judge Brady’s Order of April 25, 2013 was already in place.

4 Albeit that Judge Brady’s Order was concerned with operating accounts for United Corp., which operates the
various shopping centers, as opposed to Plessen, which leases the land some of the shopping centers are located-on
to those shopping centers.
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Government’s discovery in the criminal matter, SX-15-CR-352/353 also shows that, during Det.
Corneiro’s investigation, the Government obtained a dated IGF, signed by the Plaintiff, with the
2 signer requirement. (See, Government RESPONSE TO DISCOVERY REQUEST April 1,
2016, IGF dated 2/3/12, attached hereto as Exhibit J.) This timeline and context indicates that the
records which BNS released, at the time they were released, were both true and consistent with
the Hamed/Yusuf agreement and the Court’s Orders requiring 2 signers on all checks, and
certainly could not have been knowingly false as required for the second element of intentional
misrepresentation. (Chitolie v. Bank of Nova Scotia, et al, SX-12-CV-323 (V.I. Super. 2013); see
also, Shapiro v. UJB Financial Corp., 964 F.2d 272, 284 citing, Christidis v. First Pennsylvania
Mortgage Trust, 717 F.2d 96, 99 (3d Cir.1983).)

Nor can the Plaintiff possibly allege that the person to whom the “statement” which the
records constituted was ignorant of the “falsity” of that statement. First, as explained above, the
statement, and the records themselves, were not false when they were released. Second, the
records were released to Det. Corneiro, not the Plaintiff. Third, Det. Corneiro is an experienced
investigator who had already received significant details concerning the alleged crimes he was
investigating from the Yusufs in their original report. After receiving the records which BNS
disclosed, indicating that 2 signers were required on all checks, Det. Corneiro and the Atty.
General could easily read the documents and conduct a follow-up interview with BNS to
establish the timing of events.

The Plaintiff has made no plausible showing that BNS intended for the information in its
records to be acted upon in the form of Plaintiff’s arrest when it responded to law enforcement’s
subpoena. “On information and belief” the Plaintiff posits some evil motive on behalf of an

unnamed BNS “Manager” to collude with the Yusufs to procure the arrest of the Plaintiff.
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(Complaint at 36.) Yet the Plaintiff offers no reason why anyone at BNS, let alone a “Manager”
would bear any malice towards Plaintiff, who was clearly a major customer. Nor does the
Plaintiff allege that the hypothetical “Manager” had any knowledge-of, let alone the ability to
control, BNS’ response to a law enforcement subpoena. More importantly, with regard to the
heightened pleading standard applicable to intentional misrepresentation, the Plaintiff does not
specifically allege when this plot was hatched, the person who carried it out, when allegedly
false information was placed in the file, or how the “Manager” accomplished adding/deleting
certain information to/from the file as well as the subpoena response. Ironically, a major part of
the Plaintiff’s theory of intentional misrepresentation is that BNS supplied an undated IGF in
response to law enforcement’s subpoena. The irony (and implausibility) lies in the fact that it
was the Plaintiff and his brother who prepared and signed that IGF, and apparently neglected to
date it. (See, IGF, undated, attached hereto as Exhibit B.) Thus, the Plaintiff’s pleadings do not
“plead with particularity the “circumstances” of the alleged fraud in order to place the
defendant[] on notice of the precise misconduct with which [it is] charged, and to safeguard
defendant[] against spurious charges of immoral and fraudulent behavior.” (Seville Indus.
Machinery Corp., 742 F.2d at 790 -792.) For all of these reasons, the Plaintiff has not alleged a
plausible claim of intentional misrepresentation concerning the element of intent that the
“statement” be acted upon.

Finally, the Plaintiff cannot plausibly allege that he acted on the basis of BNS’
“statement” in its release of its records. The records were not given to Plaintiff (although he had
certainly seen them, and very likely had copies of them, since he signed them and he is an officer
of the company whose records they are).The records were given to Det. Corneiro. Det. Corneiro

then presented them as part of his investigation to a representative of the Atty. General’s Office,
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which he necessarily had to do in order to have a charging decision made. Only after the Atty.
General’s Office considered all of the information gathered during Det. Corneiro’s investigation
were charges filed and the Plaintiff was arrested. The Plaintiff’s arrest is the crux of all of his
claims against BNS, however, BNS’ release of its records was attenuated by several
steps/persons before Plaintiff’s arrest ever occurred. BNS had no control over the actions taken
by those persons. Therefore, the Plaintiff cannot plausibly allege that he took any action on the
basis of BNS’ alleged misrepresentation. For all of the aforementioned reasons, Plaintiff’s
misrepresentation claim must be dismissed.
III.
THE PLAINTIFE’S MISREPRESENTATION, NEGLIGENCE DEFAMATION AND

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS CLAIMS ARE BARRED
BY THE APPLICABLE STATUTE OF LIMITATIONS

The Plaintiff filed his claims for intentional misrepresentation, negligence and intentional
infliction of emotional distress® more than 2 years after BNS disclosed its records pursuant a law
enforcement subpoena. Both intentional misrepresentation and negligence are subject to a 2 year
statute of limitations in the USVL (5 V.L.C. §31; Brouillard v. DLJ Mortg. Capital, Inc., 2015
WL 6549224, at *4 (V.1. 2015).) The same is true of intentional inflication of emotional distress
as well as defamation. (5 V.I.C. §31; Pickering v. Arcos Dorados Puerto Rico, Inc., 2016 WL
1271024, at *6 (D.V.1. 2016); Moorhead v. Miller, 102 F.R.D. 834 (D.V.I. 1984).) Det. Corneiro
commenced his investigation on May 17, 2013 and requested BNS’ records on May 20, 2013,
returnable on/before June 4, 2013. (See, SDT, attached hereto as Exhibit G.) The Plaintiff did not
file his intentional misrepresentation, negligence, defamation and intentional infliction of

emotional distress claims until August 1, 2016, more than 3 years later. Moreover, the Plaintiff

5 Further discussed below.
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was obviously aware of the existence of the records which he now complains-about being
incomplete in BNS files, since he personally signed them. He also knew of the dispute
surrounding the funds he withdrew, since he quickly deposited those funds with the Court in the
context of a civil dispute over withdrawing them. (Plaintiff’s Exhibit 3, Affidavit of Det.
Comneiro). In addition, the Plaintiff was actively involved in attempting to mediate his wrongful
withdrawals in this matter and in his preexisting dispute with the Yusufs through friends,
business associates and family members. (See, Affidavit of Bakir Hussein, attached hereto as
Exhibit E.) The Plaintiff’s intentional misrepresentation, negligence, defamation and intentional
infliction of emotional distress claims are therefore barred by the statute of limitations and must
be dismissed.

Iv.
THE PLAINTIFF HAS FAILED TO STATE A CLAIM FOR NEGLIGENCE

Even if the Plaintiff’s negligence claims were not barred, the Plaintiff’s pleadings still fail
to state a claim for negligence. Misleadingly, the Plaintiff couches his negligence in the terms
that BNS had a duty to “to maintain correct banking records and to not alter or allow the
alteration of those records.” (Complaint at 62.) However, in reality, all of the Plaintiff’s claims
center-on BNS’s disclosure of its records pursuant to a law enforcement subpoena. Had there
been no criminal investigation, there could not have been any arrest of the Plaintiff, which is the
genesis of all of his allegations against BNS. Thus, BNS’ maintenance of its records cannot be
the basis of Plaintiff’s claims against BNS in the context of this Matter.

Nor can the Plaintiff plausibly allege a duty on the part of BNS to maintain ordinary
records in a particular manner. Banks are not fiduciaries in the context of ordinary checking

account operations/relationships. (Jo-Ann's Launder Ctr., Inc. v. Chase Manhattan Bank, N.A.,
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854 F. Supp. 387, 392 (D.V.1. 1994).) As explained above, BNS also did not breach any duty by
responding to a criminal law enforcement subpoena. In fact, the Atty. General’s SDT for the
account records of account -012 does not call for the computer records which Plaintiff’s
negligence claims are based-on. (See, SDT, attached hereto as Exhibit G.) In addition, the
Plaintiff could not plausibly allege that BNS’ release of its subpoenaed records caused the
Plaintiff to be arrested. (Complaint at 71.) Det. Corneiro initiated his investigation upon
receiving detailed information from the Yusufs and their legal representative. (Plaintiff’s Exhibit
3, Affidavit of investigating Det. Corneiro.) The Yusufs told Det. Corneiro that the Plaintiff had
taken company funds without the proper authorization. They also provided Det. Corneiro with
company records and informed him of the changes to the check-signer information which,
ultimately, BNS’ records reflected. (Id.) After receiving this information, Det. Corneiro
requested BNS’ account information. (/d.) After reviewing all of this information, Det. Corneiro
presented the results of his investigation to the Atty. General’s Office. The Atty. General’s
Office ultimately elected to file charges. Only after all of these steps was the Plaintiff arrested. In
addition, BNS’ records formed a very small part of the information upon-which the decision to
arrest Plaintiff was made by the Attorney General. The attenuation between BNS’ (correct)
subpoena response and the Plaintiff’s arrest therefore makes it implausible for the Plaintiff to
allege that BNS’ records were either the actual or proximate cause of the Plaintiff’s arrest, and
Plaintiff’s negligence claims must therefore be dismissed.

V.
THE PLAINTIFF HAS FAILED TO STATE A CLAIM FOR FALSE ARREST

The Atty. General made the decision to arrest the Plaintiff, not BNS. The Atty. General’s

decision was based on the totality of the evidence uncovered in Det. Corneiro’s investigation. As
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his Affidavit demonstrates, Det. Corneiro received a wealth of evidence during his investigation,
of-which BNS’ subpoenaed records formed a very small part, particularly with regard to the
relevant account ending -012.5

Det. Corneiro initiated his investigation because of the May 17, 2013 report made by
Maher Yusuf. (Exhibit 3, Affidavit of Det. Comneiro.) Thus, BNS neither initiated nor procured
criminal proceedings against the Plaintiff. (llaraza v. HOVENSA LLC, 73 F. Supp. 3d 588, 611
(D.V.1. 2014).) As the lllaraza court explained:

Under Virgin Islands law, a plaintiff who raises a claim of malicious prosecution must

show that the defendant “initiated the institution of criminal proceedings,” that he did so

“without probable cause” and “primarily for a purpose other than bringing an offender to
justice,” and that the proceedings terminated in the accused plaintiff's favor.

(Illaraza, 73 F. Supp. 3d at 611, quoting, Greene v. V.I. Water & Power Auth., No, 06—
11,2012 WL 4755061, at *4 (D.V.1. Oct. 5, 2012); Restatement (Second) of Torts § 653 (1977).)

The abandonment of criminal prosecution by law enforcement has no bearing on a
Plaintiff’s argument regarding an allegation of criminal prosecution:

(2) The abandonment of criminal proceedings by a public prosecutor acting on his own

initiative after the prosecution has passed into his control, is not evidence that the private

prosecutor acted without probable cause.

(Restatement (Second) of Torts § 665 (1977).)

Det. Corneiro’s Affidavit makes it abundantly clear that he initiated his investigation
after receiving the May 17, 2013 report from Maher Yusuf. (See, Plaintiff’s Exhibit 3, Affidavit
of Det. Corneiro.) The Government’s discovery in the criminal matter, SX-15-CR-352/353 also
shows that, during Det. Corneiro’s investigation, the Government obtained a dated IGF, signed

by the Plaintiff, with the 2 signer requirement. (See, Government RESPONSE TO DISCOVERY

REQUEST, IGF dated 2/3/12, attached hereto as Exhibit J.) Det. Corneiro took a number of

The account which the Plaintiff’s records reflecting the 2-signer requirement came from.
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actions, including but not limited to subpoenaing documents from BNS regarding the account
ending -012. (Id.) Ultimately, he presented his investigation to the Atty. General’s Office, which
made the decision to charge the Plaintiff. Only after all of this attenuation and separate decision-
making was the Plaintiff arrested.

Reviewing courts have rejected false arrest claims under circumstances which were far
less attenuated. (/llaraza, 73 F. Supp. 3d at 611.) In [llaraza, representatives of Hovensa
provided information directly to the Virgin Islands Police Dept. (VIPD) which resulted in the
arrest of 3 subcontractor employees for theft. Rejecting the plaintiff/criminal defendants’
subsequent claims of false arrest, the Illaraza court stated that:

[t]here is no evidence that HOVENSA “procured” or “initiated” proceedings against

plaintiffs. Even if it had done so, there is no evidence that such a decision would not have
been supported by probable cause.

(Illaraza, 73 F. Supp. 3d at 611.)

Far from providing the sort of direct evidence at-issue in /llaraza, BNS was merely
responding to a criminal law enforcement subpoena. The initiation of the investigation was the
result of the May 17, 2013 report by Maher Yusuf to Det. Comneiro. Thereafter, all decisions
concerning the course of the investigation, whether to charge the Plaintiff, whether to arrest him,
and whether to continue prosecuting him, were made by either Det. Comeiro or the Atty.
General’s Office. Under these circumstances, BNS had no role in the Plaintiff’s arrest or any
other aspect of his prosecution and the Plaintiff’s implausible false arrest claims against BNS

must be dismissed.
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VI.
THE PLAINTIFF HAS FAILED TO STATE A CLAIM FOR DEFAMATION

A. All Records Disclosed By BNS In Responding To A Law Enforcement Subpoena
Are Absolutely Privileged

All “statements” contained-in or represented-by the records released by BNS were
made as part of BNS’ response to a criminal subpoena from law enforcement. Such
statements are absolutely privileged. (Sprauve v. CBI Acquisitions, LLC, 2010 WL 3463308,
11 (D.V.1. 2010), “ft]he Court Finds that the Virgin Islands, through its recognition of the
Restatements as its rules of decision, embraces an absolute privilege for statements made to

law enforcement for the purposes of reporting a violation of criminal law.”)

The Plaintiff does not dispute that Det. Corneiro, through the Atty. General,
subpoenaed records in the account file of the account ending -012 from BNS. Had BNS
refused to provide those records, BNS would have been in contempt. Thus, BNS was placed
in an even more compelling position from a public policy perspective than a victim or
witness to a crime, who has the choice of whether to report a crime. (Sprauve, 2010 WL
3463308 at 11.) Therefore, all of the “statements” which BNS made by disclosing the
documents in the -012 account file, which Plaintiff alleges defamed him, are absolutely

privileged and Plaintiff’s defamation claims must be dismissed.

B. The Plaintiff Has Not Stated A Plausible Defamation Claim

Even if all of BNS’ “statements” in its response to law enforcement’s subpoena were not
absolutely privileged, the Plaintiff has not plausibly alleged the elements of defamation. As the

Sprauve court explained:
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[i]n order to state a claim for defamation under Virgin Islands law, “ ‘the plaintiff
must prove that: (1) defendant [ ] made a false and defamatory statement
concerning another; (2) said communication was an unprivileged publication to a
third party; (3) the defendant [ ] [was] at fault amounting to at least an act of
negligence; and (4) the publication caused harm to the plaintiff.” “ Smith v. Virgin
Islands Water & Power Auth., No. CIV.A.04-148, 2008 WL 5071685, at *10
(D.V.IL. Nov. 24, 2008)

(Sprauve, 2010 WL 3463308, at *11.)

The Plaintiff admits the “statements” BNS made by releasing the -012 account
documents in response to law enforcement’s subpoena were true. (Complaint at 31; see also,
Affidavit of Plaintiff Waleed Hamed, attached hereto as Exhibit H.) The Plaintiff’s claims are
based on what he alleges BNS didn 't say. (Complaint at 32-33.) However, Plaintiff cannot allege
a plausible defamation claim by omission. As an initial matter, as stated above, the computer
records upon-which Plaintiff bases his omission claims were not requested in the Atty. General’s
May 20, 2013 subpoena. (See, SDT, attached hereto as Exhibit G.) And, the Plaintiff specifically
waived any liability on BNS for the provision of incomplete or inaccurate information about him
several times. (See, IGF dated 4-5-10, attached hereto as Exhibit A; see also, IGF, undated,
attached hereto as Exhibit B; see also, Agreement Re Operation Of Account dated July 23, 1999,
attached hereto as Exhibit C; see also, Agreement RE Operation Of Account dated October 27,
2005, attached hereto as Exhibit D.) Moreover, Det. Corneiro conducted an independent
investigation and was free to ask any follow-up questions he chose after receiving BNS’ records.
For instance, Det. Corneiro might have asked why there was no date on one of the Information
Gathering Forms (IGF) or whether there was a different signer requirement at the time the check
was actually issued. BNS would have been obligated to answer those questions as it had

answered the subpoena. But the fact remains that the documents BNS supplied in response to the
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subpoena were true in the sense that they reflected the information in the file at the time the
subpoena was issued.” Nor has the Plaintiff plausibly alleged that BNS’ subpoena response
amounted to a “statement” which was at least negligent. (Sprauve, 2010 WL 3463308, at *11.)
The Plaintiff himself admits the 2 signer requirement existed by virtue of the Hamed/Yusuf
agreement prior to March 27, 2013. (Affidavit of Plaintiff Waleed Hamed, attached hereto as
Exhibit H. ) In addition, Det. Corneiro and the Atty. General had 100% discretion overwhich
information to credit or discard, what weight to give it, which witnesses to rely-on, and all other
aspects of their investigation and charging decisions. Det. Corneiro received a wealth of other
information in the course of his investigation, from the Yusufs, other banks, and the Cadastral
Office, just as examples. For instance, the Government’s discovery in the criminal matter, SX-
15-CR-352/353 also shows that, during Det. Corneiro’s investigation, the Government obtained a
dated 1GF, signed by the Plaintiff, with the 2 signer requirement. (See, Government RESPONSE
TO DISCOVERY REQUEST, IGF dated 2/3/12, attached hereto as Exhibit J.) Det. Corniero
was also free to question the Plaintiff and his brother. Det. Corneiro received Court documents
showing that the Plaintiff had effectively admitted taking money which did not belong to him by
returning % of it to the Court’s registry and giving the Yusufs a release to recover it.
Nevertheless, the Plaintiff posits a situation in which the information regarding account -012
disclosed by BNS pursuant to a subpoena was 100% responsible for the Plaintiff’s arrest. All

BNS did was provide the subpoenaed documents to law enforcement. BNS would have been

7 The Plaintiff emphasizes the BNS email stating that signature cards are “now” kept on the computer system.
However, that email was sent in March, 2016, 3 years after the transaction occurred.
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negligent (and in-contempt) if BNS had not responded. And, as stated, Det. Corneiro was free to
ask follow-up questions if he wanted to add context to what BNS had disclosed.?

Finally, the Plaintiff cannot allege that BN'S’ subpoena response harmed him. It is clear
that the Plaintiff’s wrongful taking of Plessen funds in this matter and before this matter was well
known in the community. (Complaint at 16-20; see also, Affidavit of Bakir Hussein, attached
hereto as Exhibit E.) The Plaintiff himself was openly discussing his wrongful taking of Plessen
and United funds with friends businesses associates and family before BNS responded to the
Atty. General’s subpoena. (/d.) Thus, any damage to Plaintiff’s business and personal reputation
could not have been caused by BNS’ release of its records. Under these circumstances, BNS’
subpoena response was both truthful and nonnegligent and was not the cause of any damage to
the Plaintiff and the Plaintiff’s defamation claims must be dismissed.

VIIL
THE PLAINTIFF’S CLAIMS FOR INTENTIONAL INFLICTION OF EMOTIONAL

DISTRESS MUST BE DISMISSED BECAUSE THERE IS NO EVIDENCE BNS
INTENDED TO HARM THE PLAINTIFF

BNS did nothing more than respond to a law enforcement subpoena. The tort of
intentional infliction of emotional distress (IIED)° requires that:

[o]ne who by extreme and outrageous conduct intentionally or recklessly causes severe

emotional distress to another is subject to liability for such emotional distress, and if

bodily harm to the other results from it, for such bodily harm.

(Restatement (Second) of Torts § 46.)

8 It is worth noting that BNS is not free to provide such context spontaneously. (9 V.I.C. §6.)
% “Outrage” is an arcane reference to the tort of intentional infliction of emotional distress. (Holmes v. Oxford
Chemicals, Inc., a Division of Consol. Foods Corp., 672 F.2d 854 (11% Cir. 1982).)
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Intentional or reckless conduct sufficient to prove IIED requires that a defendant actually

intend to injure a plaintiff. (Eddy v. Virgin Islands Water and Power Authority, 369 F.3d 227,

232 (3d Cir. 2004) The Eddy court explained that:

[the rule] applies where the actor desires to inflict severe emotional distress, and also
where he knows that such distress is certain, or substantially certain, to result from his
conduct. It applies also where he acts recklessly ... in deliberate disregard of a high
degree of probability that the emotional distress will follow.

(Eddy, 369 F.3d at 232 (3d Cir. 2004), quoting, Restatement (Second) of Torts 46,

comment j.)

A plaintiff making an IIED claim bears the heavy burden of establishing an intent to

injure the plaintiff or conduct sufficiently outrageous to qualify for an IIED claim. (McDonald v.

Davis, 2009 WL 580456, 11 (D.V.1. 2009).) The McDonald court noted that:

[t]o succeed on a claim for intentional infliction of emotional distress, a plaintiff must
allege conduct “so extreme or outrageous on its face that it falls outside the bounds of
decency.” Clarke v. Abramson, Civ. No.2004-111, 2007 U.S. Dist. LEXIS 78814, at *3,
2007 WL 3125270 (D.V.L Oct. 24, 2007) (citations omitted); see also Int'l Islamic Cmty.
of Masjid Baytulkhaliq, Inc. v. United States, 981 F.Supp. 352, 369 (D.Vi.1997) (“It is
not enough that the defendant acted with tortious intent or even that he acted with
malice.”), aff'd, 176 F.3d 472 (3d Cir.1999).

(McDonald, 2009 WL 580456 at 11.)

The Plaintiff’s conspiracy theories are not a plausible allegation of intent to harm the

Plaintiff. “Upon information and belief” the Plaintiff posits a situation in which an unnamed

“Manager” at BNS colluded with the Yusufs to have Plaintiff arrested. (Complaint at 37.)

However, the Plaintiff provides no facts to underpin his “information and belief.” In fact,

Plaintiff’s allegations are particularly unbelievable, given that Plaintiff and his brother were

substantial customers of BNS. Nor does Plaintiff explain how this unnamed *“Manager”

developed an animus against Plaintiff, but not his brother, yet apparently sought to have them

both arrested by BNS’ subpoena response. One might also ask why, if this phantom “Manager”
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has such tight control over the information that is produced pursuant to subpoena, the Plaintiff
was able to obtain the exhibits he presented to this Court from BNS which he considers to be so
favorable to him? Would not the phantom Manager have seen-to-it that these documents were
never produced, in the same way that Plaintiff alleges he/she did for the documents the Plaintiff

alleges were missing from the account -012 subpoena response?

Nor is it “beyond the bounds of decency” for BNS to respond to a criminal law
enforcement subpoena. (McDonald, 2009 WL 580456 at 11.) In fact, BNS was obligated to
respond. Moreover, as also stated above, the information which BNS released in response to the
Atty. General’s subpoena was already well-known in the community by virtue of Plaintiff’s
discussion of it with friends, family, and business associates and by the initiation of a civil law
suit regarding the same information. (Complaint at 16-20; see also, Affidavit of Bakir Hussein,
attached hereto as Exhibit E.) Thus, BNS’ subpoena response was perfectly reasonable and was,
essentially, reiterating information already made-public by the Plaintiff himself as well as others.

As stated above, Plaintiff also posits a situation in which BNS’ subpoena response was
100% responsible for Plaintiff’s arrest. In fact, the relationship between the response and
Plaintiffs arrest was attenuated by Det. Corneiro’s entire investigation, all of the other
information he received, such as the report and evidence from the Yusufs, and the ultimate
charging decision made by the Atty. General. Thus, for the phantom “Manager” to develop the
intent to injure Plaintiff, he/she would have had to believe that the information he/she was
disclosing and/or withholding was so damning that law enforcement would arrest and charge the
Plaintiff on the basis of that information alone. In reality, however, law enforcement already had

most or all of the information which was disclosed in BNS’ subpoena response, because Det.
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Corneiro had gotten it from the Yusufs. (Plaintiff’s Exhibit 3.) For all of these reasons the
Plaintiff has failed to plausibly allege a claim for intentional infliction of emotional distress and
his claims therefor must be dismissed.

VIIIL.
THE PLAINTIFF’S JURY DEMAND MUST BE STRICKEN

The Plaintiff waived a jury trial when he signed his Account Agreement with BNS. As
stated above, Plaintiff’s Account Agreement provides that:

THE UNDERSIGNED (the “Customer”) for valuable consideration hereby agrees with
THE BANK OF NOVA SCOTIA (the “Bank™) that the operation of each account which
the Customer now or hereafter has with the Bank at any branch or office of the Bank and
the carrying on of other banking business by the Customer with the Bank at any branch or
office shall be subject to the following terms and conditions:

(See, Agreement RE Operation Of Account dated July 13, 1999, attached hereto as
Exhibit C; see also, Agreement RE Operation Of Account dated October 27, 2005, attached
hereto as Exhibit D.)

The same Account Agreements also contain a waiver of jury trial, which provides that:

JURY TRIAL WAIVER: The Customer hereby irrecvocably waives all right to trial by
jury in any action, proceeding, or counterclaim, including but not limited to, actions
sounding in tort, “bad-faith”, fraud or otherwise.

The Plaintiff waived a jury trial of the claims asserted in his Complaint against BNS and

the Plaintiff’s jury demand must therefore be stricken, in the event that the entirety of the

Plaintiff’s Complaint is not dismissed.

IX.
PLAINTIFE’S CLAIMS FOR PUNITIVE DAMAGES AND CONSEQUENTIAL
DAMAGES MUST BE STRICKEN

The Plaintiff waived any claim to special damages or consequential damages in his

Account Agreement, which provides that:
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LIMITATION OF LIABIILITY:

(a) Nothwithstanding any oral or written advice from any person respecting the purpose
of any instrument or instruction, the Bank shall not be liable for any consequential or
special damages.

(See, Agreement RE Operation Of Account dated July 23, 1999 at 10, attached hereto as
Exhibit C; see also, Agreement RE Operation Of Account dated October 27, 2005 at 10, attached
hereto as Exhibit D.)

Punitive damages are special damages. (Marian v. Fraser, 2014 WL 1239492, at *3 (V.L.
Super. 2014).) In addition, the Plaintiff has alleged a number of consequential damages, such as

damage to his business and business reputation. These damages allegations are contradicted by

the waiver above, and they must be stricken.

CONCLUSION

In summary, all of the Plaintff’s claims must be dismissed because they have been
waived on multiple occasions in the account documents Plaintiff signed. In addition, the
Plaintiff’s claims must be dismissed because the Plaintiff’s pleadings are insufficient to state
claims upon which relief may be granted. For the reasons discussed above, the Plaintiff has
failed to allege sufficient facts to make his claims plausible. Concerning misrepresentation,
negligence, defamation and intentional infliction of emotional distress, the Plaintiff’s claims are
barred by the applicable statute of limitations. Additionally, the Plaintiff has failed to state a
plausible claim for negligence, false arrest or defamation. For similar reasons, discussed above,
the Plaintiff’s claims for intentional infliction of emotional distress must be dismissed because
there is no evidence that BNS specifically intended to harm the Plaintiff. Finally, based on the

Account Agreements signed by the Plaintiff on more than one occasion, the Plaintiff’s jury
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demand must be stricken and the Plaintiff’s claims for punitive damages and consequential

damages must be stricken.
For all of the aforementioned reasons, BNs respectfully requests that this Court grant

BNS Summary Judgment and dismiss plaintiff claims with prejudice.

Respectfully submitted,

DATED: J anuary_l_/l_, 2017 NICHOLS NEWMAN LOGAN GREY &
LOCKWOOD, P.C.
Attorneys for Defendant BNS
No. 1131 King Street, Suite 204
Christiansted, U.S. Virgin Islands 00820-4971
(340) 773-3200 / FAX (340) 773-3409

By: WQ’" L’//ﬁ

CHARLES E. LOCKWOOD, ESQ.

CERTIFICATE OF SERVICE

I HEREBY certify that on Januaryl ] , 2017, I caused a true and correct copy of the
foregoing DEFENDANT BANK OF NOVA SCOTIA’S MOTION TO DISMISS AND
MOTION TO STRIKE and proposed ORDER to be served on the following

Joel Holt, Esq.

Counsel for Plaintiff

2132 Company Street, Suite 2
Christiansted, VI 00820
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THE UNDERSIGNED (the “Customer”) far valuable consideration heraby agrees with THE BANK OF NOVA SCOTIA
{tha”Bank”) that tha opera

tion of each account which the Customor now or hareafter has with the PBank

) : at any branch ur
olfice of the Bank and the carrying on of athar banking busingss by tha Custarnar with tha Bank of any brnn!h or offlen
shail ba subject 10 the lollewing terma end conditlons:

1. WAIVERS: Subject to any spacilic instruciions given to the Bank in writing by the Custameor,

) Tha Cusiomer haraby waivas prasantmant, natice of dishenour ohd protest of oll bills ot axchange, promissary
nolas, cheques and alher instrurmenta feach an “instrumont”) drawn, mado, accapiad ar endorsed hy tho Customar
now or hereafter doflverad to tha Bank for ony purpesa whatover, and the Customer shall be liabla to vhe Benk in
respect thoroof ag if prasentment, notlcy of dishonour and protest had buen duly niade or given;

{b}(fthe Bank should consider it In the bast interast of the Customor or the Bank Ihat any instrumant should be nolesl v
protestod becavse of any endorsament othar than that of 1he Customer or ior eny other rzason, the yame may b
noted or protested at the discration of the Bank, but tha Bank shall not he hiabla for (ailurn or emission 10 nolo or
protost any such instrumant.

2. USE OF AGENTS AND THANSMISSION SYSTEMS:

{a) Tha Benk may use 1ho services ol any correapandent ar othsr entily or any funds \ransfir (method or system as il
may deomn baost in doing any act or thing in the course of or ip connaction with the banking biisinosa of the
Customer. Such corrspondant or other entily, m providing such services, cnd the Sonk, in using such services a1
funds transfer methods or systemo, shall be deemad tha agent of the Customur,

thl The bank shall not bo llable to tha Customer by resson of:

U} any nct or amission of such corraspondant ar other entity in tha purfonnorce of such services or the failure ¢
any sueh funds tronsfor method or syatem dus 1o any reason beyond the reasanuble control of the Bank, or

{i} 1he tess, dastruction or defayed delivary of sny Insttumont, secunty, eerlilicats, document, instruction ar signal
of any kind whilo in trangit ar while in the poassessiun or conlrol of o person athar than the Bank,

{c) ]’h? Bonk shall not bie luble to the Custpmer for any delay In complating ai failure ta comiplete any funds transfor
instruction:

fi} glro'l:oh the uso of any funds transfer method or systam for any reason nol within tha reasonalile éontrol of tha
ank, or

{il} due 10 any chronology in handling funda ransfer instruclions by the 8snk or zay othar pany or system.

3. CREDITING ACCOUNTS AND CHARGES TO ACCOUNTS:

{a) The Bank may charge agoinst any accaunt of the Custumer:

) the amouat of any instrument, drown, made, occeptod or endorsed by ;he Customer which is payable at nnv
branch or offico of the Bank or In respect of wihich 1he Bank must raimburso o third party;

{1i} tho amount of funde instructed by tho Custamer to bo ranaterred 1o o third party or anethor account;

{lii} the amount of ony Instrument cached or nngutlstag by the bank fur tho Cussomar or credited to 35s Customo's
accaunt {or which payment fa not receivad by the Dank;

{iv} tho amoun cradilad to any account of the customer pursuant 1o any instiuct on to transler funds whether by 1he
Customer ar any thind party, howsoavar implameniad, which is roversed in whola ar i pant for any reason or in
tesprct of which saltlemont Is not recoivod by tho Bank; and

(v) any othar Indebiednasns or lisbllity of tho Customer 10 tho Bonk, tngether with sny axpenses incurred by the
Bank in connaction therowlih, whethar or not the charging of anv sush umoimt againet any uccount al th.
Customer crootes ar Increnses an ovordraft,

{b)Tha Customar shali be and shall rampin linblo 1o the Bank in rospect of esed such amount so chorgad and herabe
promises 1o pay oo demand dny overdrafl, together with intarest and interast on uverdus intarest thargon al the
intarest rate charged by the Bank from time Ia time for averdralts, In any avent, the Bask rssurves the fdght ts
recolve any instrumont payable or andorsed ta the Cuclomor as a collection agent for the Custeimer wd ta dolsy:
crediting any account of tha Customer with the amount of such instrument ur the ameuent sefereed wa in a funos
transfer Instruction pending collection upon such Instrumant or seltienmant of net positions of purticipants [n e
funds tronsfar systoms, as npplicable. The Customer opcea to pay service choigey ot thi trudl cater chargad by tha
Bank from time 1o timo for services normally provided in connaction with the operation of any aceount of th
Cusiomor, unloss otherwise agreed, and 16 pay such othier chargea as wmay be agrued upan Ly .ha Cuatomer pod the
Bank for such other servicos aa the Bank may provida to the Custorner from tina o \imn 2nd the Bank is herohw
authorized 1o debit any af the Custamer's acgounts with the amount af such chargnas

4. INSTRUCTIONS AND CONFIRMATIONS: Whore the Bonk i3 requosted 9 et Lo g iostruglion respecting
banking businoss of the Customar, the Bank shall incur oo liobility in acting upon such instiction including, withoai
lIimitotian, telephoned, oral, telax, elactronic or other instructiono or ditactions which thu Bank bolisves in good (aill.
1o hava bean glven by tho Customar or by an authorizad represgntative ur svornuy uf the Custoiner, inhe svent o
a discrapancy botwuen any such instruciion and any written confirmotion thereol, sush insiniction as understood by
the Bank is agreed 1o be paramaunt.

5. USE OF CHEQUES AND STOP PAYMENT INGTRUGTIONS:

{a) it is vnderstood and agrood tha in tho ordinary course al! ¢chequos issued by the Custonter vill be digwn on W
branch or office of the Bank whera the nccount is maintoined and on forms salislactory (o the Bank for cach typo ¢
account. The Customor exprassly rolievas tha Bank of nny ond all raspaonsibility which it may incar an account of th
Bank refusing to honaur sny cheque or other ordor for paymant not drawn on such branuh or officn of 1he Bank .
which the Customer maintainsg the account, andfor any chogua ar other order fur payvaeit noi tadu on oy
satlafactory to tha Bunk.

(b} The Customar furlbor agrees Lo fully indamnify and save harmless ‘he Baok ayains oll dnn-ager, €asis an
oxponsea which the Bank may Incur through refusing pasyment of any chequols) or roversing or ru‘vokmu Qv
ransfor instructlon for which the Customar iselos or communicatus a siup payinunl, ravergal nr revosstion arder 1¢
tho Bank, snd dischargen the Bank from ony responsibility resulting from paymsnt of such chrequuls), or completios
al any reversed ar revoked Instruction beoing made due to tha Customas's fzilure to fumiuh the Bank with accoral.
information os to tho chaguels} 1o be countarmonded «.r lg instruction{s) te ba reversed 1+ cevoked provided tha
thi Bank may treat all funds translar ingtructions a9 final and not subject 1o stop [AY AN Lf rzeall and the Custame
shall not have the right to rovarse, adjust ar ravoke any instruction aller it 1s recsived Ly tha Bunk oxcept with tl
canseol of the Bank, such consent to he invalid «f the insteucton sholl have aliead - beer, Loted rpon by e Bae
prior 1o its acting upon adjustmont, reversal or ravocotion.

{c) Tho Bapk may, in its sole discration, rafuue e honors any instru.cliun, ety m v e o odwr onLr .
paymant If drswn or mede with raspoect to an account impressed with 2 1L st ~ fi9ss, gl ar tenstruen
The Bank shalt incur no liebility as o copsequanco of such refusal,

6, WIAILING OF ACCOUNT RECORDS: In 1y spout of 150 gecounts fa whieh & oola. ne . e u.d Cuv e
hioreby instructs tha Bank 1o mall a stotament of accuunt from tima to trae 1 the Susenss ar v adoees ohi
Customer socordod in the books of the Bank. This inuction will contirbt i Lt usle & Diliury intimidion
writing |s racaived by tha Bank from the Customor. The Customer ag izt s, ©d s o3 :.-:-"‘-u:n ¢
rocuivad within 10 duys aftor Iha end of the tyele establishad for their prapar Arse, the Cusruis v oty the By
not lotor than 5 doys thoereaftar.

DEFENDANT'S
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7. VERIFICATION OF ACCOUNT: ! " v

{a) Upon recalpt from tha Bank from tlme to time of a stalément of account of the Customar, tho Cuntomar will choek
tha eredit and dabit antrics in ihe sald ststament sad exemino all chequna and vouchars included tharawith;

Ib)The Custemar will within thiny daya of tho dellyory of a statamant to the Cuatamur, or if tho Customar has
Ingtrueled the Bank to mall the said ctatomont, within thirty daya of tha malling tereof 1o the Customer, notlty tha
Bank In wriling of any arrors or amlssions thereln or thorafrom:

{e} AL tha expiratlon of tha sald thirty days, excopt as 1o any errors or omisstons of which the Bank has baen 50
notlflod, and except aa to any smounts Impraperly creditad to the Customer's account, It shall be fnelly and
canclugively setiled In all respacts save s sot dut in (d) balow, as botwaan tho Bonk and the Customor thol:

(i) tho ormount of the balance ahown In such statement Io true and cosrget,

(i) the said cheques and vouchars arv genulne,

(iii} all arnounts ehargod to tho said scoount are proparly chorgeable 1o the G i

{lv} tha Customor Is not entitled to be cradited with any umount not shown on tha sald statement,

(v} the Bank Io towlly ond irrevacably raleased from all elaima by the Custamsr in raspect of any and avory item in
the sold sislement, and,

(Vi) the Customer fully and complataly scknawledges that the Custamor will have no further aclian sgoinat or
recourso to tha Bonk in respect of tho dobit entrine in the said statement, and all choques ond vouchers
Included therain,

(d) Nothing herein contained shall preclude the Customer from Iotor objecting to any paymonts made an unautharlzad

or forged ondorsemants providod notice In writing 1s given to the bank forthwith ottar the Customar has acquired
knowladgn thereof.

8. VERIFICATION OF TRANSMISSION OF FUNDS:

() With rospect to any funds transfer implementud by or through any transmission systom, tho Customer shall review
prompily the written or alocttpnle notification of transfar sont to the Customar by thoe Bank after oach transfor end
prompily, end In any svent within twanty-four hours of recalpt ar deemad recalpt of sama, vapont lo tha bank any
tiscroponay or objaction conesrning such transfar. Tho Customor oxpressly agraps that the falluro to prompily
rapar nnlv such diseroponcles or objectione shall relleve tho Bank of any liabllity with rogpoct to such discrapancies
or objectiona.

{b) Such notifications may be sent ta tho Customar by mall ot ita last known sddress and shall be daemed 1o have
boen recoived four husinuss deys subsaquant ta malllng, or by afecironic notiflzation to the Customer and shall be
deemed recalved twenty-four hours subsequent to sanding such notiflleation. Any deloy duo to an interrupiion [n
any authorized communication servico shall extend iho data doamod rocoipt cammensuratsly.

9, FORGERY AND UNAUTHORIZED SIGNATURES:
{8) Tha Customer shall:
i) malntoln syatama and eentrols sufficiant 10 provont and delest thefts of inatrumonts or lasa dus to forgories
or fraud Invalving instruments, and, .
{ll} monitor the conduct of amploynes and agenta having banking functions.
{b) The Bank shall not ba Habla for any loss dua to o lorgud or unsuthorizod signature, unless tha customar proves that:
(} the forgad or unauthorized signature was mads by a porson wha at no time was the Customers omployoo or
agant,
{ii) 1ha loas was unavoidable dospite compllance with (a) above, and
{ili) the loss was unavoidnblo despite stapa to pravent forgery, unauthorized signaturea and any losa roaulting
thoralrom,
10, LUIMITATION OF LIABILITY:
{a) Notwithstanding any oral or wrinen advice from any porson rospocting tho purpose of any instrumant or
Instructiod, tho Bank shall not be Hable for uny conssquentlal or apeciol damagas,
ib)Tho Bank ohall have no responaibllity or liability to any person for any reduction In any account dua o
texos ar dopreciation in the value of the funds credited 1o tha sccount, or for thoe unavailnbility of auch funda
duw 1o rasirlctions on transfor, paymunt or conventlbllity, or duo to any requlaitions Involuntary transfers, disiross of
any character, exarclsa of milltary or usurped powar ar any other cause buyond the control of the Bank. In ony such
ovent, the Custamor shall have no clalm, notion or othar recourse against the Head OHico of Executiva
Offico of tha Banl, or any branch subsidiary or aiflllate of the Baak othar than the branch or offica at which tho
account Js maintained,

11, DISCLOSURE OF INFORMATION: Thn Bank may disclose any Information about the Customer and the
_Cuatomar’s accounts:
{(n)in responso ta eredit Inquirios;
{blif the Bank in Is discretion deams such disclosura necassary ar deslrable;
{c) rumunnt to legal process or subpoona;
{d)If digelosura Is necossary to protect the Bonk's Intorosts.
Tho Custumor haraly cor 13 1o and authorizea any such disclosurn, and the Bank shall not becoma llabla by reseon
of the giving of any such Informntion ar of ita being inaccurate or incompleto,

12. GOVERNING LAW: This agreampnt and any account of the Customer with tho Bank shall be gaverned in all
respactsa hy the Jow of the jurisdiction whers the branch or office mainlaining tho eccount s locatad,

13. JURY TRIAL WAIVER: Tho Customor harsby lrrevocably walves all right to telal by fury In any actlon,
pracoading, or counterclair, including, but nat Imited 1o, actions gounding in tort, “bad-(alth*, fraud or otherwisa,
erising bocauso of ar in any way relating Lo this Agreement.

Customer acknawladgns receiving a copy of This Agreamant.

P il IRFEES A Aamcd
Witnens Name of Cuatomer
IP THE CUSTOMER IS A CORPORATION,
THE CORPORATE SEAL BHOULD BE AFFIXED, Bvﬂ:)?'—%—/éz——-/
= L4 Tille
By:
Tite
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THE UNDERSIGMED Wthe “Customer") for valuabla consideration

A E haraby agrees with THE DANK OF NOVA SCOTIA
{the"Bank") that tha paration ol oach hich i
office of the Bank &n?l Ih; c[i;;\?ln?;n of oo kg s o or et vas i e Uik Eﬂ.‘i h(ﬂnﬂ'\ i

. of other banking b .
shall be subjest to fhe foltowing termg ang cundiﬁmg Wites by the Customey Yilh the Bant At any branch or offics

wareby walvas Presantment, notice of dishonour ang protest of all hills of axehan

(trach an *ingt .

?ut:lw o: tl}::rnnftur dellvered to (g Bank lor any purp::u;:l::llmlnf\::r :h?:ﬁ;@::mﬁd Sholl
o mpa; oraof as |f prc_sanlmnnt. notice of dishonoyr and prategt I:md boan dul
pmuiangﬁkbi'liﬁl'] r::rmﬂar itén the bast Intorom of tho Customor or tho Bank thar uny Instrument shoulg be notad
e ptolnstzsl bt fﬁ.‘.’ 3;‘; c?;?l:wzr}rtglhgr :r;.—:rl; hat of tho Custamer or lor ony other reason, the same moy L?::

Brotest sy oy el o Hank, but the Bank shal) not bo lable los aiturg or om

2; J'LrJhSEBOFknGENTS AND TRANSMISSION SYSTEMS:;
a1 Ihe Bank may uap the sorvices of any correspondent ar othor ontity ar any fund, i
Ay Guein Brat s a8 4 ; ¥ or any funda transfor mothad or gyatem as it
oo b curruup:n;'a‘:l? arbing In the coursa of or [y connection with the banking business of the

r othar eniily, in provid
funds tranafor mathnds or systems, shall be dgcmulfil Iof:: ;;gnstu:hf::gﬁ;ﬁ:: Hho Bank.In using such servicos o

thi;l[‘;w bank shall nat ba liabls to the €

ission 1o nole or

o any reason bayond {he reasonabla sontrol of the Bank, or

[ ; rumant, sacurity, cartificatp, d . i
of any kind whila in transit ar whils In the possession or control of nvpnrsonl othar tm“ﬁ?: l{l:n:;l.m"m S

olay In comploting or fajlure to ecamplote ony funds transflor

any reason not within the reasonable control of lha

(i dua to any chronolagy in handling funds transfer lnstruction
3. CREDITING ACCOUNTS AND CHARGES TO ACCOUNTS:
(0) The Bank may chargo ngainst any account of the Custamor:

i) the amoum of an instrumant, drawen, mada, sceopiod or end
branch or office of the Bank or In raspact of which the Bank must rolmburse a thicd party

5 by the Bank or any ather party or systam,

[} the smount of any Instrumant aashad or negollated by the bank for the Customer or croditod 10 the Customors
accaunt for which paymont is not rocaived by tho Bank;

(iv} the amaunt craditad to any sccount of the customer puisbiant to any instruction to transfer funds whothar by tha
Customer or any third party, howsaosvar implementad, which ia ravorsed in wholo or in pant for any reanon or in
raspoct of which satilament (n not recolvad tha Bnnfc; and

¥l any other Indebledness or labitity of tha Customer 1o 1he Bank, togother with any axpenses inourred by the
Honk In sonnuction horewith, whether or not the charging of any such amount againsl any sccount of 1ho
Customer creates or incronsas an overdraft,

{b)Tho Customer shall be and shall remain lishlo 10 tho Bank in raspact of each such ampunt so charged and heraby
promises to pay on demand any ovardraft, togother with intorest and interost on overdus Interost thergon ot tho
Intorast rate churged by the Bank from tima 1o tUma for overdrafts, In any avonl, tho Bank reservos tho right to
teceive any Instrument poyable or andorsed ta the Customer 96 4 collection agant for the Customaer and to doloy
eraditing any account of tha Customer with tha amaunt of such instrumant or the amount rofarred to In a funds
transfer Instruction ponding colloction upon atch Instrumont o settlement of nel positlons of partlsipants in any
funds transfor systemn, as spphicable. Tho Customer agrees to pay sorvice charges of the usual rales chargad by the
Bank from time ta time for servicen narmally pravidad In connaction with tha operatlon of any account of tha
Custormer, unlass othorwlae ogread, end to pay such other chargos as may ha agreed upon by the Customar and the
Hank for guch othar sorvices as tha Bank may provide to the Customar from tima 1o tme and tho Bank s horaby
authorized to doblt any of the Customar's accounts with the amount of such chargas.

4. INSTRUCTIONS AND CONFIRMATIONS: Where the Bank in requestod 1o oet upon any instruction Taspncting
banking buviness of tho Customer, the Bank shall incur no fability In acting vpon such instruction fncluqmu. wnhu_ul
limitatfan, telsphoned, oral, talex, slactronic or othr instructions or directlons which tha Bank beliover in good laith
1o hava bann givan by the Customar or by an autharized ropresentative or attornay of the Customer. In the event of
o discrapancy bolweon any such instruction and any wilttan confltmation thoreof, such instruction as underatood by
the Bank Is groad to bo paramoun,
+ UJSE OF CHEQUES AND STOP PAYMENT INSTRUCTIONS:
{a) I i understoad snd agreed thet in the ordinary course oll cheques fssued by 1ho Customer will ba drawn on the

5

(b)The Customer furthore agroos to fully indemnify and save harmless tho Usnk agoingl all damages, costs and
oxponsas which the Bank may Incur through refusing paymont of any chuquels} or reversing or rovoking nny
transfor Instruction for which the Customer inauos or communicalog & stop payment, reversal or ravocation ardor to
the Bank, and discharges the Bank from any rozpansibility reaulting from paymant of aueh chogquals), or cormplation

shull not have tha right to raverse, odjust or ravoke any instruction alter it Is recobvad by 1he Bank oxcapt with the
consont of the Bank, such consent 1o by Invalid if the instructinn shell have nlready baon actod upon by the Bank
prior 1o ts acting upon adjustment, raversal or revaestion,

(e} Tha Bank may, in its sole dincretion, rafuss 1o honour any Inntruction, instrunmont, chqquu_nr other ardor for
paymont if drown or made with raspect o an sccount impressed with a trust, exprossad, impliod or consiruclive.
The Bank shall Incur no Nabllity as a consequenca of such refusal,

8. MAILING OF ACCOUNT RECORDS: In rospoct of those necounts In which a stat W is I, the © nor
horeby Instructs the Bank 1o mall a stotement of sceount from tima to tima ta the Customer at thy address of the
Cuostomar recordad in the booka of the Hank, Thic instrustion will continue In foreo umil o contrary Instruction in
writing fa rucelvod by tha Bank from tho Cust er. The Cust agroes ot il & statement t_:l’ account is not
racaivad within 10 days aftar the end of the cyclo ustablishod for thalr preporation, the Cuntomer will notify the Bank
nol later thun & days thorealtor.
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‘7. VERIFICATION OF AGCOUNT: :

{al Upon recelpt from tho Bank fram time to time of a sintlament of occount of the Customur, the Customar will check
the cradit and debit ontries in the snid-statement and exemina afl cheques and vouchers includaed thorowith;

{b)Tho Custamer will within thirty days of the dalivery of a statament to the Custamer, or If tho Cuslomaor has
Instrucied the Bank ta moil the anid statament, within thirty doys of the muiling tharao! to the Customor, notify the
Bonk in wriling of any errora ar omisstons therein or thorefrom;

(&) At the expiration of the sald thiny days, oxcapt s to any arrors or emissiona o which the Bank has hoon so
nofiflad, and excapl na to ony smounis Improperly crodited to the Cuslomer's account, {t shall ba finally and
caonclugively settlod in all raspects save as sat but in (d) bolow, as batwasn the Bank and tho Custamor that:

{0 the amount of tho balance shown In such statemont is trup and correct,

() the sald choques nhd voushors are ganuing,

{lli] all smounts charged to the sald sccount ara properly chargeable to sha Customaer,

{iv) tha Customur s not antitied to bo craditad with any smount not shown on the ssid statement,

(v} the Bank is totally and irrevacably reloasad from all elaims by tho Customar In raspect of any and ovoery ltom in
tha said ststemoent, and,

{vi} tho Custamer fully and complately acknowlndges that tha Customer will have no furiher action against or
resaurso to tho Bank In rospect of tha debit ontrins in the sald statamant, and all cheques and vouchars
Included thorein.

{d)Noihing hereln contained shall preciude the Customor fram later objocting to any paymenta mede on unauthorlzed
or forged endarsaments provided notico In writing Is given 1o the bank forthwith aher the Customor hes ecquired
knowledgo 1thereof.

8. VERIFICATION OF TRANSMISSION OF FUNDS: ;

{a) With rospact to any funds transfor implemenied by or through any transmission aystam, the Customor shall review
promptly the writien or slectronie notification of transfar sent to the Customer by the Bank after each tranafer and
promptly, and in any svent within twanty-four hours of recolpt or deamad receipt of same, report to tho bank any
discrepsncy or oblection concorning such transfer, The Customer expressly agress that the fallure to promplly
roport an‘y such discropancies or objectiona shall ralisve the Bonk of any llabilily with ragpect to such diseropancios
or objectiona. .

{b} Such nolifieations muy ba =ont to the Customer by mall ot s lnst known address and shall bo deemod 10 havo
beon raceived four business deys subgsquent ta mailing, or by sfectronle notification ta the Customer and shall he
deemed mceived twenty-four hours subsequent to sending such nollisation. Any daloy due 1o on intorruption in
any authotized communicotian sorvice shall axtend tha dale doamed receipt commensurataly.

9. FORGERY AND UNAUTHORIZED SIGNATURES:

(0) The Customer shali:

{) maintain systams and cantrals suHiciont 1o prevent and dotect thefts of Ingtruments ar losa due to forgerles
or (raud involving Instrumants, and,

(i) monitor the canduct of smployass nnd sgentw having banking funciions.

[b} The Bank shall nat ba liakin for any Iosa due o a forged or unautharized signaturo, ualoas the customer proves that:

{i) the forged or unautharizod signatura was mode by a porson who at no time was the Customer's employoa ot
agant,

(1} the losa was unavaoldable dosplia compliance with (a) abave, and

(iii) tho loss was unavoldoblo dosp’te steps to prevent fargery, unauthorized signatures and nny logs rosulting
thorefrom,

10. LIMITATION OF LIABILITY:

{a) Notwithsisnding any oral or wrjtton adviee from any pergon raspecting ths purposo of any Instrument or
Instruction, tho Bank shall not he llabla for any conssquentisl or spocial damagoes.

{bYThe Bank shall have no rasponsibility or lfabliity to any porson for any reduction In sny account due 1o
taxes or doprociatian In the value of tha funds crodited (o tha account, or for tha unavailability of auch funds
due to restrictlons on transfar, ppymont or convertibility, or dua to any requlsitions inveluntory tranalors, distreas of
any choracter, exarcise of military or usurpad power or any eiher cause bayond the contral of the Boak. In any such
avant, the Customer shall have 1o claim, action or other recaursa against tha Head Office of Exocutive
Offics of tho Bank, or any branch subsidiary or affiliate of the Bank other than the branch or otfics at which the
account is maintalnad.

11. DISCLOSURE OF INFORMATION: Tho Bank may disclose any informatiaa about the Customser and the
Customer's accounis:

{0} In rasponsa to cradit inqulrios;

{b) Il tha Bank in ils dlscretlon decms such disciosure nacassary ar deairablo;

{¢) pursuant to legsl procosa or subpoens:

{d}If disciosurs 18 neceasary ta pratect the Bank's interasts,
The Customer hareby cansonts to and authotlzas any such diaclosure, and the B8ank shall not becomo llabla by reason
of the giving of any auch information or of Its belng inaccurata or incomplate.

12. GOVERNING LAW: Thin agracment and any account of 1lhs Customer with tha Bank sholl be governed in all
respects by tho law of the Jurisdiction whare the branch or offlce maintaining tho account Is located.

13. JURY TRIAL WAIVER: The Customer heraby Irrevocably walves all right to trial by Jury in any actlon,
procaeding, or countarclaim, including, but not timited to, actions scunding in tort, “bad-folth”, froud or otherwisae,
arlsing bocouso of or in any way rolating 10 this Agresmeont.

Customer acknowladges recelving a copy of This Agreemont,

‘ Jnfeed  HmEl  0f
x o LY HAmbD .

3 Wnosu Nama of Cuslomer
IF THE CUSYOMER I8 A CORPORATION, 7’%4___/
THE CORPORATE SEAL SHOULD BE AFFIXED, By:
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3 IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST.CROIX

i

TERRITORY OF THE VIRGIN ISLANDS )
) SS.
DIVISION OF ST.CROIX )

AFFIDAVIT OF BAKIR HUSSEIN

I, BAKIR HUSSEIN, being first duly swom, declare under penalty of perjury that the
foregoing is true and correct.

1. 1 am an adult of sound mind, and a resident of St. Croix, Virgin Islands; I personally
know Fatht Yusuf, Waleed Hamed, and Mohammed Hamed. I make this affidavit of my own
personal knowledge and information.

2. 1 attended several meetings and had numerous discussions with Fathi Yusuf, Waleed
Hamed and Mohammed Hamed, together and separately, and as such, [ am aware of the facts
in this Affidavit,

3, Sometime in mid-2012, I heard rumors of a potential split between the Hamed and Yusuf
famnilies. I visited Mr. Yusuf to ask about the split, and at the time Mr. Yusuf said there wes
nothing wrong between the families, except that Mr. Yusuf wanted to separate from the
Hameds.

4. A few weeks later, I asked him again about the rumored split, Mr. Yusuf then expressed his
concerns regarding the unauthorized withdrawals of funds by Waleed Hamed, At that point,
I realized along with other friends of both families that there was a problem between the Yusuf
and Hamed families,

5, Over a six to eight month period, I was involved in a total of three meetings between the
Hamed and Yusuf families. Other mutual friends were also present at those meeting, One of
the meetings was held at Best Fumiture, while the other meetings were held at various
locations.

6. There were two major disputes between the Yusufs and Hameds. The first dispute was Waleed
Hamed’s unauthorized taking of monies belonging to the Plaza Extra supcrmarket stores
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without Mr. Yusuf's knowledge. The second dispute concerned the issue of excess funds that
were withdrawn by the Hameds for which the Yusufs did not take in matching withdrawals.

7. As to the first dispute, Mr, Yusuf, Waleed Hamed, and Mohammed Hamed agreed that Mr.
Yusuf would receive title to two properties in satisfaction of Waleed Hamed’s unauthorized
withdrawals, The first property is an 8 acre property located in Jordan, and the second property
was & 9-10 acre property in Tutu Park.

8. To my knowledge the first property was transferred to Mr, Yusuf, however to date the second
property was not transferred.

9. In several open meetings, Mr. Yusuf said that the Hameds took $1.6 million more than the
Yusufs. Waleed Hamed admitted that he took the excess $1.6 million dollars, which is the
difference between the $2.9 Million taken by the Hameds and the $1.3 Million taken by the
Yusufs. In addition to the $1.6 million dollars which I heard Waleed Hamed admit to, both
Waleed Hamed and Fathi Yusuf both agreed to additional withdrawals by the Yusufs provided
that the Yusufs produced receipts to show proof of the additional withdrawals.

10. 1 personally heard Waleed Hamed admitting to owing $1.6 million dollars to the Yusufs asa
result of excess withdrawals by the Hameds, and that the receipts for that amount were not
available because they were destroyed prior to the raid by the U.S, Government.

11. In addition, Mr. Yusuf and Waleed Hamed discussed the unpaid rent on the Plaza Extra— East
store that has been pending for many years. Specifically, Waleed Hamed agreed to pay the
rent for the rental period prior to 2004,

12. At one point, there was an agreement in place between the Hameds and Fathi Yusuf that
the Hameds would transfer two (2) properties to Mr. Yusuf for what he had discovered so
far.

12, Despite meeting with both sides, individually and together on & number of occasions, two
issues began to stand out as the sticking points.

13.First, Fathi Yusuf stated that the Hameds were not being straight with him when the Hameds
refused to transfer the second property, s agreed for the transactions he had discovered so
far. On the other hand, Waleed Hamed said that he did not believe that Fathi would not
stop with his final request for the third property for everything. At the end, the parties could
not agree to the transfer of the third piece of land to satisfy Mr. Yusuf’s claims regarding the
unauthorized monies taken by the Hameds. The parties also could not agree on how to divide
up the business and go their separate ways.
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| attest that the above [acts are true,

Date: Qﬁ /D~ Zél[f

Bakir Hussein

IR OD PP,
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102, CASE STATUS
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cone|

NAME(S) RESIDENCE ADDRESS RES, PHONE EMPLISEHIPHONE,
Waher F. Yusuf R [#306A Judith's Fancy (340) 718-9328 (340) 690-9396
[Fathi Yusuf O  [#82 A&B La Grande Princess
Y usuf Yusuf W [#82 CD La Grande Princess
I
105, NARRATIVE:

On today's date, “R” was present at Insular Investigation Bureau with "O" (R's Father) and his Attorney, Nizar A.
Dewood to make a complaint of “Embezzlement."

“R" was interviewed and stated that the Yusuf and Hamed family, each has 50 % interest in Plessen Enterprise,
Inc. That they never have made any dividends payout, That Mohamad Hamed is the President, "S1° is the
Vice-President, "O” Is the Secretary/Treasurer, and “R" is the Director of Plessen Enterprises, Inc. That check No,
0376 was drawn from Scotiabank Account No. 45012, belonging to Plessen Enterprises, Inc., made payable to
Waleed Hamed (*S1"), dated 27MAR13, in the amount of $460,000.00, and was signed by "S1" and “S2," That
both families had a verbal agreement that any check signed against Plessen Enterprise, Inc. would need the
signature of at least one member of each family, That no one in the Yusuf family was aware of Check No. 0376,
until the bank notified “O” that he needed to put cash in the account or a check written to compensate "W’ would
be return due to insufficient funds. That "W" used his credit card to pay the taxes for Plessen Enterprises, Inc. and
Plessen Enterprises Inc. wrote a check to repay “W.” That *S1" left $7,000.00 in the account thinking that nobody
would have notice the funds missing, since the account is not very active. However, “W" had failed to deposit a
check from the rental of a property right away, which would have cover check No. 0376 and that was the reason
the account did not have enough funds to cover the check or else the withdrawal would not have been detected. |

(Cont.)
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“R" further stated that “S1" returned $230,000.00 after “W" filed a civil lawsuit against "S1,” “S2,” Waheed
Hamed, Hisham Hamed, and Five-H Holdings, Inc. However, the money was deposited with the Clerk of the

Court at the Superior Court.
*O" confirmed that the families did not have any written agreement, but they had a verbal agreement to sign

the checks using one member of each family. That “S1” knew that the Yusuf Family would not have agreed to
sign, so he had one of his brother (*S2") sign the check. That the monies “S1" took without any authorization
was used for the closing on a property deal in St. Thomas. That the Plessen Enterprises Inc. account was
strictly to cover the operational expenses of the business, not for personal ventures.

Request case open, until further development.

M. Cornelro, SGT. #3070

V.LP.D. RECORDS BUREAU

iy 2@2{@
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FREELY AND VOLUNTARILY GIVEN AND IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDEGE.
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DEDPARTMIENT OF JUSTIOE
QIFICT O THIL ATTORNEY GENERAL

SI3M IRONPRINHHIINS (A1 YGOLO0 IETATIS GASTTS CRARTLID
CISIRS UM LR N D P 20T THESTEN CENTUR 131 LDING
SLPLOMAN, LM VIRUIN INTANDH OOH02 CINRTIANSTID, 57 RO, VI 00820
GV10) T7TNT TN (340) TFR340 ) a (Y44)) TTI0N200 PR G0 TRN20G

SUBPOENA -DUCES TECUM

THE PEOPLE OF THE VIRGIN ISLANDS

TO: Demick Martin, Bank Manager
Bank of Nova Scotia
4500 Estate Diamond
P.O. Box 773
Christiansted, St. Croix, VI 00821

Tel: (340) 778-6036
Fax: (340) 773-3225

PURSUANT to Title 4 Virgin Islands Code Section 601 ef. seq.:

YOU ARE HEREBY COMMANDED TO APPEAR before Esther R. Walters, Esq., Assistant
Attorney General of the Virgin Islands, 6040 Castle Coakley, Christiansted, St. Croix, U.S. Virgin
Islands 00820, to give testimony in connection with a criminal investigation, by the People of the
Virgln Islands,

Personal appearance is not required to satisfy this subpoena. Instead of personal
appearance, please surrender to Detective-Sergeant Mark A. Corneiro, Police Operation &
Administrative Services, #45 Mars Hill_ Frederiksted, St. Croix. VI 00840 the following information and
any documentation evidencing same, by June 4, 2013

/1 N Records reflecting monthly statements from October of 2012 to present of any
accounis belonging to Plessen Enterprise, Inc., Account No. 45012 that might be at your bank.

2, Records to include: monthly statements, signature cards, credit cards, debit
cards, checking, application forms for the accounts belonging to the business listed above.

/ 3. Certified copies of all checks issued from October 2012 to present.

DEFENDANT'S
EXHIBIT
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Subpoena-Duces Tecum
Re: Plessen Enterprise Inc., CR# 13A04488
Page 2 of 2

FAILURE TO APPEAR at such time and place or to produce requested documents may lead
to the Issuance of a warrant for your arrest pursuant to Title 5 Virgin Islands Code Section 654.

THE PEOPLE OF THE VIRGIN ISLANDS

VINCENT A. FRAZER
ATTORNEY GENERAL

DATED: 5-2D0 13 BY@-G—‘_: Vs

ESTHER R. WALTERS

ASSISTANT ATTORNEY GENERAL
V.l. DEPARTMENT OF JUSTICE
6040 CASTLE COAKLEY,
CHRISTIANSTED, ST, CROIX

U.S. VIRGIN ISLANDS 00820-4375

RETURN OF SERVICE
| HEREBY CERTlFY that | received the SUBPOENA - DUCES TECUM

attached hereto on the 2o 7% _day of i /i , 2013, and that thereafter on
the day of Rt 2013 | served the same on
L r'-.--r,.,. ; - s , by showing himfer this original and then by

deliver]ng to him/kera copy

)

- - ) L Ll A

Officer's Signature




IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED By His Authorized

)
Agent WALEED HAMED )
)
Plaintiff, ) CIVIL NO. S$X-12-CV-370
V. )
)
FATHI YUSUF AND UNITED CORPORATION) ACTION FOR DAMAGES
) INJUNCTIVE AND
) DECLARATORY RELIEF
Defendant. ) JURY TRIAL DEMANDED

)
AFFIDAVIT OF WALEED HAMED A/K/A WALLY HAMED

Waleed Hamed, a/k/a Wally Hamed, duly swom, hereby avers as follows:

1. 1 am an adult resident of St. Croix and am personally knowledgeable
about each fact set forth in this affidavit.

2. | am also known by most people as Wally Hamed.

3. My father, Mohammad Hamed, entered into a partnership with Fathi Yusuf
in the 1980's to operate a supermarket known as Plaza Extra, located In
the United Shopping Center located on the east end of St. Croix.

4. The parinership has since expanded to two other locations in the Virgin
Islands, operating the Plaza Extra supermarket on the west end of St.
Croix at Estate Plessen (Grove Place) and the Plaza Extra supermarket
on St. Thomas located at the Tutu Park Mall,

S. My father has given me a power of attomey to act on his behalf in all
aspects of the Plaza partnership business he has with Fathi Yusuf,

6. The partnership between Hamed and Yusuf currently operates the same
three Plaza supermarket locations, currently employing in excess of 600
employees in the three stores.

7. Since its formation, the three Plaza Extra supermarkets have been
managed jointly by my father with Fathi Yusuf, operating as a partnership
with separate accounting records and separate bank accounts for each of
the three stores, even though the parinership utilized the corporate entity
of United Corporation (“United") for the reporting of tax obligations.

DEFENDANT'S
EXHIBIT
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Affidavit of Waleed Hamed

Page 2
a.

9.

10.

11.

United owns additional assets other than the three Plaza supermarkets
that my father does not have an interest in.

The bank accounts for the three Plaza Extra supermarkets, placed in the
name of United, have always been accessible equally to my father and
Fathi Yusuf, with the parties agreeing in 2010 that one family member
from each of the Hamed and Yusuf families will sign each check written on
these bank accounts. The current bank accounts for each of the three
Plaza stores are:

St. Thomas Plaza Extra Store:
Operating Acct: 0400XXXIKXK Bank of Nova Scotia (BNS)

Payroll Acct: 04X000XXXXX Bank of Nova Scotla (BNS)
Telecheck Acct: 04300000¢ Bank of Nova Scotia (BNS)
Credit Card Acct: 13000000 Banco Popular

St. Croix Plaza Extra ~ WEST

Operating Acct; 19x0000¢ Banco Popular

Credit Card Acct 193000 Banco Popular

TeleCheck Acct:  05x00000000x% Bank of Nova Scotia (BNS)

8t. Croix Plaza Extra — EAST

Operating Acct: 190000 Banco Popular

Credit Cart Acct: 18000 Banco Popular

Telacheck Acct; 58x000000¢ Bank of Nova Scotia (BNS)

The accounts for United’s shopping center operations and business

operations that are unrelated to the three Plaza Extra supermarket stores
are maintained separately by Fathi Yusuf and United. My father does not
have access to these separate bank accounts used by United for its
shopping center and other businesses unrelated to the three Plaza Extra

supermarkets,

At all times relative hereto, the Hamed and Yusuf partnership profits from
the Plaza Exira stores have always been held in banking and brokerage
accounts completely separate from the profits of United's other unrelated
businesses, even though the banking and brokerage accounts holding the
profits from the Hamed and Yusuf partnership are in United's name as
well. The current brokerage accounts holding these profits, well in excess
of several million dollars, are:

Popular Securities
PSx=xx¢x22

PSx-3000¢63
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PSx-xx0t%60
PSx-xxxx79
PSx-x:0x01
PSx-xxx10
- PSx-xxxx28
PSx-00¢x36

Merrill Lynch
TAX-XOO(K

12.At all times relative hereto, my father and Fathl Yusuf have equally shared
the profits distributed from the three Plaza supermarkets.

13.In this regard, my father and Fathi Yusuf have also maintained records of
all withdrawals from the partnership account to each of them (and their
respective family members), to make sure there would always be an equal
(50/50) amount of these withdrawals for each partner’s family members.

14.Fathi Yusuf has repeatedly confirmed the existence of this partnership
between himself and my father, including statements made under oath.
See Exhibit A.

15. On February 10, 2012, Fathi Yusufs attorney, Nizar DeWood
("DeWood"), informed me, as the agent for my father, that Fathi Yusuf
wanted to dissolve the partnership, which he again mentioned in a follow
up letter. See Group Exhibit B The letter stated that Mr. Yusuf was ready
to proceed with dissolving the partnership, describing the partnership
assets to be divided as follows:

As it stands, the partnership has three major assets: Plaza Extra -
West (Grove Place, including the real property), Plaza Extra - East
(Sion Farm) and Plaza Extra (Tutu Park, St. Thomas).

The letter then discussed each partner getting their own store from the
partnership, . :

16. DeWood then sent a proposed partnership dissolution agreement on
behalf of Fathi Yusuf on March 13, 2012, to me, regarding Yusuf's request
to dissolve the partnership. That document (See Exhibit C) then went on
to state in part as follows:

WHEREAS, the Partners have operated the Partnership under an oral
partnership Agreement since 1986.

WHEREAS, the Partnership was formed for the purposes of operating
Super Markets in the District of St, Croix, and St. Thomas; and
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WHéhEAS, the Partners have shared profits, losses, deductions,
credits, and cash of the Partnership;

WHEREAS, the Partners have certain rights and responsibilities under
the Virgin Islands Revised Uniform Partnership Act ("Act") governing
dissolution of partnerships, and hereby desire to vary or confirm by the
terms of this Agreement;

That document then described the partnership assets as follows:

Section 1.1: Assets of the Partnership '

1. PLAZA EXTRA EAST- Estate Sion Farm. St. Croix

2. PLAZA EXTRA WEST- Estate Grove, St. Croix (Super Market
Business ONLY)

3. PLAZA EXTRA - Tutu Park. St. Thomas

17. Al interested parties subsequently met on numerous occasions fo try to
address the division of the parinership assets, including the three Plaza
Extra Stores and the partnership profits held in the various bank and
brokerage accounts. However, to date no agreement has been reached
regarding the division of these partnership assets.

18. As these discussions progressed, Fathi Yusuf began fo engage in, and
continues to engage in, numerous acts in breach of his obligations as a
partner in his partnership with Hamed. These acts are clearly designed to
undermine the partnership’s operations, jeopardizing their continued
success and existence. These acts include but are not limited to the
following acts:

a) Threatening to terminate the Hamed family employees in the three

b)

Plaza Extra stores;

Attempting to discredit the operations of these three stores by making
defamatory statements about Hamed and his family members to third
pa{tles, including suppliers for the three stores, which are completely
untrue;

Attempting to unilaterally change how the stores have operated by
threatening to impose new and unreasonable restrictions on the
operations of these three stores, all of which are aimed at undermining
Hamed's partnership interest in the three stores.

Threatening to close down the Plaza Supermarkets;

Threatening the Hamed family members working in the Plaza
supemmarkets with physical hamm, trying to intimidate them into leaving
the siores;

Unilaterally canceling orders placed with vendors and not ordering new
inventory for the three Plaza supemarkets:
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g) Giving false information to third parties, including suppliers of the three
Plaza Supermarkets, regarding its future operations, jeopardizing the
good will of the Three Plaza supemarkets; and

h) Spending funds from the bank accounts of the three Plaza
supermarkets to support his other personal business interests
unrelated to the three Piaza supermarkets,

19.Finally, on or about August 20, 2012, Fathi Yusuf indicated he wanted to
withdraw $2.7 million from the parinership, which my father (through me)
refused to agree to. See Exhibit D, Thereafter, Yusuf unilaterally and
wrongfully converted $2.7 million from the Plaza Extra supermarket
accounts used to operate the partnership’s three stores, placing the funds
In a separats United account controlled only by him. Sald conversion was
a willful and wanton breach of the partnership agreement between my
father and Mr. Yusuf. See Exhibit E.

;'20. Despite repeated demands, Fathl Yusuf has not returned these funds to
the Plaza Extra bank accounts from which they were withdrawn.

21.1f the partnership's operations are not secured immediately, the continued
operation of the three Plaza stores will be in jeopardy, as well as the
continued employment of its 600 plus employees, resulting in irreparable
harmm to these partnership assets.

22.Indeed, Plaza is in serious jeopardy of losing customers to other stores,
losing employees dus to moral problems, losing supplies, and otherwise
losing its goodwill, which it has built up over past 25 years.

23.The Hamed family has operated this partnership for over 25 years and
wants to continue these businesses into the future for its current family
members,

24.Yusuf has extensive investments overseas, so that he can easily remove
these significant assets beyond the jurisdiction of this Court if the rellef

sought is not granted, as he has done with other profits received by him
over the past 25 years.

Dated: September 18, 2012 b I
Waleed Hamed a/kia Wally Hamed

SWORN AND SUBSCRIBED TO BEFORE
ME THIS 18" DAY OF September, 2012

N PLBLIC
QARY NOTARY PUBLIC
JERRI FARRANTE
Commission Exp: August 26,2015 .
NP 078-11 ]



FOR PUBLICATION

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMED HAMED by his authorized agent )
WALEED HAMED, )
Plaintiff,) CIVILNO. 8X-12-CV-370

ACTION FOR DAMAGES;

. ) PRELIMINARY AND PERMANENT
FATHI YUSUF, and UNITED CORPORATON, ) INJUNCTION; DECLARATORY

REUIEF
JURY TRIAL DEMANDED

V.

Defendtmts%
)
)

ORDER

The Court having issued its Memorandum Opinion of this date, it is hereby

ORDERED that Plaintif's Emergency Motion to Renew Application for TRO, filed
January 9, 2013, seeking entry of a temporary restraining order or, in the alternative, preliminary
injunction is GRANTED, as follows:

ORDERED that the operations of the three Plaza Extra Supermarket stores shall
continue as they have throughout the years prior to this commencement of this litigation, with
Hamed, or his designated representative(s), and Yusuf, or his designated representative(s),
jointly managing each store, without unilateral action by either party, or representative(s),
affecting the management, employees, methods, procedures and operations. It is further

ORDERED that no funds will be disbursed from supermarket operating accounts
without the mutual consent of Hamed and Yusuf (or designated representative(s)). It is further

ORDERED that all checks from all Plaza Extra Supermarket operating accounts will
require two signatures, one of a designated representative of Hamed and the other of Yusuf or a

designated representative of Yusuf, It is furlher

DEFENDANT'S
EXHIBIT

i
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ORDERED that a copy of this Order shall be provided to the depository banks where all
Plaza Extra Supermarket operating accounts are held. It is further

ORDERED thet Plaintiff shall forthwith file a bond in the amount of Twenty-Five
Thousand Dollars ($25,000.00) with the Clerk of the Court, and shall provide notice of the
posting to Defendants. (Plaintiff's interest in the “profits” accounts of the business now held at
Banco Popular Securities shall serve as additional security to pay any costs and damages

incurred by Defendants if found to have been wrongfully enjoined.)

Dated: /Qf n’/ 2 \(; 2vi3 @L/—W'\o/)
Douglas A. Brady
Judge of the Superior Cdlurt

ATTEST:

VENET14H, VELASQUEZ

Clerk ofitie rl{
; Y
By: / /jﬁ / /J:/
Chief Deputy Clerk

9513



77349

IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

PEOPLE OF THE VIRGIN ISLANDS, CRIMINAL NO. $X-15-CR-352

SX-15-CR-353
Plalntiff, CHARGE(s):

EMBEZZLEMENT BY
FIDUCIARIES/PRINCIPALS

14 V.I.C. §1091 & 1094(a)(2)& 11(a)
GRAND LARCENY

14 V.I.C. §1083(1) & 11(a)

VS,

WALEED HAMED,
MUFEED HAMED,

Defendants.

TO: JEFFREY MOORHEAD GORDON RHEA
1132 (48) KING STREET STE.3 PO BOX 307607

Christiansted, St. Croix ST THOMAS VI 00803
U. S. Virgin Islands 00820

RESPONSE TO DISCOVERY REQUEST

Pursuant to Federal Rule of Criminal Procedure 16(a)(1)(E), the materials below
are being supplied to the Defendant.

Specifically, the People have attached hereto copies of the following for the two
case named above:

1) Scotiabank Information Gathering Form- Account for Private Company
Plessen Enterprises Inc., dated 02/03/12 (9 single sided pages);

PURSUANT TO RULE 16(a)(1)(E) YOU MAY INSPECT AND COPY OR PHOTOGRAPH
ANY TANGIBLE OBJECTS THE PEOPLE HAS IN ITS POSSESSION REFERENCE TO THIS CASE.
PLEASE NOTE THAT THERE IS PHOTOGRAPHIC EVIDENCE AVAILABLE FOR VIEWING. OUR
OFFICE HOURS ARE 8:00 A.M., TO0 5:00 P.M. MONDAY THROUGH FRIDAY, EXCEPT
HOLIDAYS. PLEASE CALL 773-0295 FOR AN APPOINTMENT.

Notice is hereby given that the People intend to rely upon all the evidence
contained in the aforementioned.

The Defendant is further notified, and demand is hereby made pursuant to Rule
12,1 that in the event the Defendant intends to rely upon an alibi, that said Notice of
Alibi be provided to the People and that the disclosure be in compliance with the Rules

DEFENDANT’S
EXHIBIT

SRS

Slumberg No. 5114
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Second Response to Discovery Request
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of Discovery. Demand is hereby made that the aforementioned be supplied to the
People within ten (10) days or within the time set by the Court.

The People intend to rely upon the dates and time of the occurrence as indicated
in the attached Discovery.

Demand Is hereby made upon the Defendant for any and all evidence which
would be discoverable by the People under Rule 16(b) and (c). The People are
presently unaware of any exculpatory material other than as noted above. However,
the People acknowledge its continuing duty to disclose requested evidence or
material and will supply same to the Defendant as it become available.

Respectfully submitted,
CLAUDE WALKER

A NEY GENERAL
DATED: QL;Za 54 Zé BY &-’7
KIPPY G. KOBERSON

SISTANT ATTORNEY GENERAL
Department Of Justice
6040 Castle Coakley, Christiansted
St. Croix, Virgin Islands 00820
Tel. (340) 773-0295

CERTIFICATE OF SERVIC
I HEREBY CERTIFY that I have served a true and foregoing copy of the within
Second Response to Discovery Material; which was served upon

TO: JEFFREY MOORHEAD GORDON RHEA
1132 (48) KING STREET STE. 3 PO BOX 307607
Christiansted, St. Croix ST THOMAS VI 00803

U. S. Virgin Islands 00820

By electronic filing to grbea@rpwb.com and jeffreymlaw@yahoo.com

on this 1st day of, April, 2016.

W/ _—

KWoberson Asst, Attny. General




IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED, CIVIL NO. SX-16-CV-429

Plaintiff,

ACTION FOR DAMAGES
VS.

BANK OF NOVA SCOTIA, d/b/a JURY TRIAL DEMANDED
SCOTIABANK,

Defendant.

ORDER

THIS MATTER comes before the Court on Defendant, Bank of Nova Scotia’s
Motion to Dismiss and Motion to Strike. The Court having reviewed the pleadings and
being advised of the premises, it is hereby

ORDERED that Defendant Bank of Nova Scotia’s Motion to Dismiss and Motion
to Strike is GRANTED and Plaintiffs’ claims against Defendant Bank of Nova Scotia are

hereby DISMISSED WITH PREJUDICE.

SO ORDERED on this day of , 2017.

JUDGE OF THE SUPERIOR COURT

ATTEST:
ESTRELLA GEORGE
Acting Clerk of the Court

By:

Deputy Clerk



